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1. Moving Party: This motion is filed by the Appellants Feil, Tontz,
and the Right to Farm Association of Baker Flats.

2. Relief Requested: This motion registers Appellants’

objections to . . . and asks the Court to strike . . . the January 6,2011 RAP
10.8 “Statement of Additional Authority” served on Appellants by
Respondent Douglas County on January 10, 2011.
3. Reference to Record: This motion relies upon the following
portions ofthe record that demonstrate that the briefing filed by the parties
does not include issues, authority or argument pertinent to Respondent
Douglas County’s RAP 10.8 “Statement of Additional Authority:”
*  Appellants’ March 1‘6, 2009 Opening Appellate Brief;
*  Douglas County’s April 16, 2009 Responding Appellate Brief;
*  Appellants’ March 19, 2010 Petition for Review to State Supreme
Court;
¢  Douglas County's April 5, 2010 Answer to Petition For Review;
* Appellants’ October 4, 2010 Supplemental Brief [Respondent
Douglas County filed no supplemental brief]; and
*  Douglas County’s January 6, 2011 “Statement of Additional
Authorities.”
No briefing provided by the Respondent the State of Washington
raised a res judicata or collateral estoppel argument.
4. Grounds for Relief / Argument: The Assignments of Error and
issues set out in Appellants’ March 16, 2009 Opening Brief, their March
19, 2010 Petition for Review, and their October 4, 2010 Supplemental
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Brief did not include any issue pertaining to “res judicata” or “collateral
estoppel."

RAP 10.3(b) provided Douglas County the opportunity to add
issues in its April 16, 2009 Responding Brief, but the County did not
identify “res judicata” or “collateral estoppel” as issues in the case.
Moreover, Douglas County's Responding Brief provided no argument or
authority on those matters.

On or about April 5, 2010, Douglas County filed an “Answer to
Petition For Review,” but again raised no issues regarding res judicata or

collateral estoppel. RAP 13.7(d) afforded Douglas County a third

opportunity to raise and argue issues and provide authority in a
“Supplemental Brief,” but Douglas County chose not to file and serve a
RAP 13.7(d) supplemental brief.
Douglas County’s January 6, 2011 RAP 10.8 “Statement of
Additional Authority” attempts to inject new issues and new arguments:
(1) that RAP 10.3(b) required the County to include in its Response
Brief; and
(2) that RAP 13.7(a) required it to include in its opposition to the
Petition for Review and/or in its Supplemental Brief, if any.
RAP 10.8 does not authorize a party to inject new arguments or
new issues under the pretext of providing a statement of “additional
authorities,” and thereby circumvent the briefing requirements of the
Rules of Appellate Procedure. Frank v. Fischer, 46 Wn.App 133, 141,
730 P.2d 70 (1980), affd 108 Wn.2d 468, 476, 739 P.2d 1149 (1987).
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In addition to the above general objections, the following

additional specific components of Douglas County's “Statement of

Additional Authorities” are objectionable:

(@)

(b)

(©)

5.

Feilv. Eastern Washington Growth Management Hearings Board,
153 Wn.App. 394, is not “additional authority.” It was previously
cited by Douglas County at pages 5 and 11 of its Answer to Petition
for Review for different purposes, and is now cited for the im-
proper purpose of presenting a quotation apparently believed by
Douglas County to support new argument;

The County's “Statement of Additional Authorities” fails to
comply with RAP 10.8 because it does not identify the issues in the
case for which the new authority is offered; and

Douglas County’s six (6) references to the record do not constitute
“additional authority” within the meaning of RAP 10.8. RAP
10.3(a)(6) distinguishes between “legal authority” and
“references to relevant parts of the record.” RAP 10.8 authorizes
a statement of additional authority, but does not authorize
additional “references to the record,” which is but a disguised
attempt by Douglas County to insert new arguments in violation of
the specific prohibition of RAP 10.8.

Conclusion: Douglas County’s January 6, 2011 “Statement of

Additional Authorities” must be stricken. Douglas County cannot be

excused from complying with RAP 10.3, RAP 10.8, and RAP 13.7.

These Appellant Farmers’ right to brief the merits of all issues
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cannot be so blatantly circumvented.
DATED this 15th day of January 2011.

ROWLEY & KLAUSER, LLP

bkl c. frrlin

Robert C. Rowley, WSBA # ames J. Klauser WSBA 27530
Ap ellants' Co-counsel
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